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To the Honorable Presiding Judge and to the People of the State of California:

Please take notice that on 08 January 2010 at 0800 or as soon as the defendant may be heard in the Traffic Division of the above court, the defendant will and hereby does move this honorable court for the suppression of the evidence and testimony enumerated below:
a. The testimony of Officer R. Daniels.

b. Any notes, declarations, or other statements made by Officer R. Daniels in reference to the aforementioned case.

c. The testimony of any other witnesses for which the information requested in the defendant’s discovery request has not been received.

d. The citation issued to the defendant on 14 May 2009.

e. The officer’s visual estimation of the alleged speed the defendant was traveling.

f. The radar reading of the alleged speed the defendant was traveling.


This motion will be made on the grounds that the defendant, having requested discovery under PC §1054, and the lawful period for a response to such a request having expired, has yet to receive a response from the People.  The people’s refusal to comply with their statutory obligation thus impairs the defendant’s ability to prepare and mount an adequate defense, and the defendant requests that the court exercise its authority under PC §1054.5(b) to remedy this situation.

The motion will be based on this notice of motion, on the attached memorandum of points and authorities served and filed herewith, on such supplemental memoranda of points and authorities as may hereafter be filed with the court, or stated orally at the conclusion of the hearing, on all the papers and records on file in this action, and on such oral and documentary evidence as may be presented at the hearing of the motion.

Dated:  24 December 2009
_____________________
Peter Hsu

Defendant in pro per

Points and Authorities
Facts

On 14 May 2009 defendant Peter Hsu was issued a citation by Officer Robert Daniels of the California Highway Patrol (CHP) for violation of VC §22356(b), exceeding maximum speed limit of 70 mph where posted.


The defendant requested trial by written declaration and on 30 October 2009 a finding of GUILTY was entered in the case.  On 12 November 2009 the defendant being dissatisfied with the court’s decision requested, and was granted, trial de novo pursuant to VC §40902(d).


On 23 November 2009 the defendant, through Mr. Ken Burgess, served via certified mail a discovery request on the Stanislaus County District Attorney requesting certain documents and information relevant to the defendant’s case.  Proof of service was filed at the time of the request with the Stanislaus County Superior Court.  Some time thereafter the defendant was notified by that there may have been delivery problems and that the discovery motion may not have been received by the district attorney.

Accordingly the defendant, desiring to give the People as ample an opportunity as possible to comply with their statutory obligation to provide disclosure, commenced preparations to serve a second copy of the discovery request.  On 08 December 2009 the defendant, through Mr. Chad Moore, served via certified mail the aforementioned discovery request on the Stanislaus County District Attorney.  Proof of service was filed at the time of the request with the Stanislaus County Superior Court.  The defendant then received signature confirmation from the U. S. Postal Service that the discovery request had been received.

On 24 December 2009 the defendant made note that neither a response to the discovery request nor any form of communication from the People had been received.
Argument
I.  Discovery is the defendant’s statutory right

Discovery in this matter is the defendant’s statutory right, and disclosure in response to discovery in the prosecutor’s statutory obligation.  California Penal Code §1054.1 provides that:

The prosecuting attorney shall disclose to the defendant or his or her attorney all of the following materials and information, if it is in the possession of the prosecuting attorney or if the prosecuting attorney knows it to be in the possession of the investigating agencies…
The statute then goes on to itemize a list of papers and thing that must be provided to the defendant.


PC §19.7 provides that “Except as otherwise provided by law, all provisions of law relating to misdemeanors shall apply to infractions…”  As there are no provisions of law providing otherwise, it is the defendant’s right in this case to receive full disclosure of the items covered under PC §1054.1.
II.  The Stanislaus County District Attorney is the responsible entity for responding to the defendant’s discovery request on behalf of the People

California Government Code §26500 states that “The district attorney is the public prosecutor, except as otherwise provided by law.”  Accordingly, this would indicate that the Stanislaus County District Attorney is the “prosecuting attorney” as mentioned under PC §1054.1 and is thus responsible for providing disclosure of the matters and things requested by the defendant.


Furthermore, the fact that this is a traffic case does not alter this reality nor shift responsibility to respond to this discovery request to the CHP.  In People v. Marcoft (1992) 6 Cal.App.4th Supp. 1 the court held that “Whether or not the People provide a prosecuting attorney, the citing officer who testifies as to the circumstances of the citation is a witness, no more, no less.”

III.  The People’s refusal to comply with their statutory obligation impairs the defendant’s ability to mount an adequate defense


The information contained in the defendant’s discovery request is necessary to mount an adequate defense.  In particular, the information regarding the manufacturer’s specifications and operation of the radar unit used in issuing the above citation are critical components of the defendant’s case.
IV.  The court has the authority to compel discovery by suppressing evidence


PC §1054.5(b) provides that in the event of non-compliance with a property filed discovery request:

A court may make any order necessary to enforce the provisions of this chapter, including, but not limited to, immediate disclosure, contempt proceedings, delaying or prohibiting the testimony of a witness or the presentation of real evidence… [emphasis added]

Rule 4.03(C) of the Local Rules for the Superior Court of California, County of Stanislaus, similarly provides that “the Court may impose sanctions including, but not limited to… precluding the testimony of evidence.”
V.  Suppressing evidence and testimony is the appropriate remedy in this case


The alternate procedures under PC §1054.5(b) and local rule 4.03(C) to compel discovery include requiring immediate disclosure, contempt proceedings, or delaying prosecution of the case (i.e. granting a continuance).  Immediate disclosure is no longer a satisfactory remedy as it grants the defendant insufficient time to prepare a defense.  Given the minor nature of the offense, contempt proceedings seem inappropriate as they would likely garner a penalty greater than that currently being weighed against the defendant.  Granting a continuance is similarly inappropriate as it would compromise the defendant’s right to a speedy trial.
Conclusion


Defendant has exercised his right to discovery under PC §1054 by requesting disclosure of certain relevant information from the People.  The People have declined to comply with their statutory obligation to provide disclosure of the matters and things requested by the defendant.  Accordingly, the defendant requests that the court exercise its authority to compel discovery under PC §1054.5(b) by suppressing the matters enumerated herein.

Enclosures

1. Proof of service for discovery request served on 23 November 2009.

2. Proof of service for discovery request served on 08 December 2009.

3. Signature confirmation of delivery of the 08 December 2009 discovery request to the District Attorney.

4. Copy of cover letter and discovery requested served on 08 December 2009.
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